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Can superannuation investments be attacked when a person becomes bankrupt?.
The critical points of attack in relation to superannuation are:

● Contributions – “clawing back” contributions.

● Superannuation balance – whether the balance can be claimed  
as divisible property.

● Pensions – whether the member could be forced to increase the pension 
drawdown rate or prevented from reducing the drawdown rate.

● Fund control – whether the SMSF could come under the control of the 
bankruptcy trustee.

Financial planners typically are always keen to know what they can do to:

● preclude such an attack, or

● make such an attack less likely to be successful.

Protected ProPerty vs divisible ProPerty
Not all property that the bankrupt owns will become “divisible property”. Some 
property of the bankrupt is expressly excluded from constituting divisible property 
which is usually referred to as “protected property”.

The main form of “protected property” is property which the bankrupt held as trustee.

sequestration
Sequestration is the process by which the divisible property of the bankrupt vests in 
the bankruptcy trustee (BT). The BT acquires an equitable interest in the divisible 
property of the bankrupt upon sequestration. Where the divisible property is subject 
to some form of title registration (e.g. land) then the BT will only become the legal 
owner when the relevant registration procedure has been completed. Until the 
registration procedure has been completed, the BT will have sufficient standing in the 
case of real estate to lodge a caveat against the title and/or obtain freezing orders.
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How a Person becomes a bankruPt
A person can become bankrupt in one of two ways:

● by presenting against themselves a debtor’s petition 
(approximately 90 per cent of bankruptcies arise by this 
means); or

● by a creditor presenting against the person a creditor’s 
petition (approximately 10 per cent of all bankruptcies arise 
by this means).

In the case of debtor’s petitions – the general rule is that 
sequestration arising from a debtor’s petition occurs when the 
official receiver accepts the petition.

However, sequestration could occur at an earlier time if there is 
a creditor’s petition pending against the member at the time of 
presentation of the debtor’s petition – in this case, sequestration 
will occur on the earliest act of bankruptcy which would apply 
if the creditor’s petition had been accepted.

Where there is no creditor’s petition pending at the time the 
member lodges their debtor’s petition and the member had 
committed an act of bankruptcy within the period of six months 
preceding the filing of the petition then sequestration will be 
deemed to have occurred at the time of the earliest act of bankruptcy 
in that 6 month period preceding filing of the debtor’s petition.

In the case of creditor’s petition – the rule is that sequestration 
will occur at the time of the earliest act of bankruptcy committed 
by the member in the 6 months preceding the presentation of 
the creditor’s petition.

While filing a debtor’s petition when a creditor’s petition is 
pending will not advance the sequestration date – filing a debtor’s 
petition will have the advantage that the BT will be the member’s 
nominated registered trustee or, if none, the official trustee 
rather than the creditor’s choice of trustee.

attacking suPer contributions
There are generally three ways of attacking contributions:

● Using the common law – is only relevant where the 
property which is the subject matter of the contribution is 
subject to a title transfer system and the formal requirements 
for transfer have not been completed.

● Section 37A of the Conveyancing Act NSW 1919 (or 
corresponding legislation in other jurisdictions) is not often 
used by the BT – the remedies provided by the Bankruptcy 
Act are more effective.

● Section 128B/128C of the Bankruptcy Act 1996 which were 
introduced to overcome the limitations shown by the 
decision of the High Court case, Cook vs Benson (2003) 214 
CLR 370 in the existing provisions of the Bankruptcy Act. 
The High Court held that s120 (as worded at the time of 
the relevant transaction) did not apply to the rollover of 
superannuation benefits from one fund to another fund as 
the second fund had provided consideration for the transfer 
in that the second fund provided various membership rights 
in exchange for the transfer. The various membership rights 
constituted market value consideration for the transfer.

Ineffective assignments

Any person prejudiced by a transfer of property can seek to assign 
the transfer of property. By way of comparison – s128B/s128C of 
the Bankruptcy can only be invoked by the Bankruptcy Trustee.

To be successful, the person attacking the transfer must show 
that they were prejudiced by the transfer and that the transfer 
was made with “intent to defraud” creditors. This intent must 
relate to an actual or prospective creditor. Merely transferring 
assets against the future possibility of liabilities arising will not be 
sufficient to trigger s37A. (On this basis, most asset planning 
strategies will be immune from attack.)

Section 37 Conveyancing Act (NSW)

A current example of the application of s37A is Langdon vs Gruder 
[2001] NSWSC 276.

The plaintiff in this case was not a bankruptcy trustee but an 
individual who had a foreign judgment debt against the 
defendant. (The foreign judgment arose as a result of litigation 
commenced by the plaintiff against the defendant in the Supreme 
Court of British Columbia for damages for assault.)

The defendant subsequently moved to NSW and remarried. 
Before the plaintiff could enforce her foreign judgment debt in 
NSW, the Defendant entered into a property transfer settlement 
with his second wife and pursuant to that settlement transferred 
his interest in the matrimonial home.

The result of the transfer was to render the defendant not 
insolvent but with insufficient assets from which to satisfy any 
action taken to enforce the Canadian judgment. The plaintiff 
was successful in having the transfer set aside under s37A.

Another point of difference between s128B/s128C is that under 
s37A, only “intent” needs to be established. Under the 
bankruptcy provisions, the intention to defeat creditors must be 
the “main purpose”. Consequently, transfers may be subject to 
attack under s37A but could be immune from attack under the 
bankruptcy provisions (but not vice versa).

The bankruptcy provisions refer to “defeating creditors” while s37A 
refers to “defrauding creditors” – this difference is more verbal and 
historical rather than one of substance. Section 37A does not require 
proof of dishonesty: merely that the transfer had the effect of defeating 
creditors and that this was a motivating purpose of the transfer. 

Section 128B and 128C of the Bankruptcy Act

Sections 128B and s128C constitute a code for the claw back of 
value transfers constituted as superannuation contributions.

A superannuation contribution to a regulated superannuation fund 
will not be open to attack under either the “undervalue transactions” 
or the “transfers to defeat creditors” of the Bankruptcy Act.

Consequently if a superannuation contribution to a regulated 
superannuation fund cannot be attacked under s128B or s128C 
then it will not be open to attack under the other avoidance 
provisions of the Bankruptcy Act.

These sections apply to contributions made to regulated 
superannuation funds. Whether the regulated superannuation 
fund is complying or non-complying is irrelevant.



57The Australian Journal of Financial Planning

a Financial Standard publication Volume 3  Number 2  2008    

There is no time limit as to the application of these provisions 
(unlike the five year time limit which applies to the clawback of 
undervalued transactions).

The BT could use these provisions to challenge a superannuation 
contribution made more than five years before the 
commencement of the bankruptcy of the member.

As a practical matter, the greater the time gap between the 
making of superannuation contributions and the bankruptcy of 
the member the more difficult for the BT to successfully 
challenge the contribution.

Section 128B applies to superannuation contributions made by 
the member (i.e. debtor/bankrupt). This section will apply 
whether there is a personal contribution (i.e. made by the 
member for the member); spouse contribution or even a third 
party contribution (e.g. made for a child of the member).

The section could also apply to third party contributions made 
by the member in his or her capacity as an employer: ie to 
employee contributions made by the member. (Unless the 
employee is a related party, it is highly unlikely that the 
contribution would be open to challenge.)

The section applies to both concessional and non-concessional 
contributions.

The two elements for the section to apply are:

● The “divisible property” element

 The onus to establish this element rests upon the BT who 
will have to present evidence to show, or present evidence 
from which it could be reasonably inferred, that if the 
superannuation contribution had not been made the value 
represented by the contribution would have formed part of 
the divisible property of the member.

 The BT needs only establish that the value would probably 
have formed part of the divisible estate – this means, more 
likely than not have formed part of the divisible property of 
the member.

 There is little that the member can do. It is not credible 
that the member would have consumed the money if the 
contribution had not been made or the contribution would 
have been applied to protected assets.

● The “defeating creditors” element

 This can be established by the BT presenting evidence that 
the member was having difficulty in paying debts or 
selectively paying some debts but not others or was subject 
to impending and overwhelming debts which the debtor 
did not have the capacity to pay (refer Cummins Case High 
Court [2006] HCA 2006).

 Alternatively, the BT could, in the case of members who 
carried on a business, rely on the presumption of insolvency 
where the member failed to keep or failed to preserve, such 
books, accounts and records as are usual and proper in 
relation to the business carried on by the member. Where 
this presumption applies the onus shifts from the BT to the 
member. The member must now positively establish that he 
or she was solvent at the time the contribution was made.

Out of character contribution

If the contribution is “out of character” then it will be presumed 
(subject to the member establishing otherwise) that the main 
purpose was to defeat, delay or hinder creditors.

A contribution will be treated as being out of character if the member 
has, prior to the time of the contribution, established a pattern of 
contributions and the contribution does not fit the pattern.

If an out of character contribution is made (which gives rise to 
the presumption that the main purpose to defeat creditors) then 
the entire amount of the contribution will be subject to claw 
back and not simply the “portion” which was out of character.

The explanatory memorandum for the relevant amending 
legislation highlights that the “out of character” test is merely a 
presumption and not a deeming provision.

Even if a contribution is out of character, it is open to the member 
to present evidence to explain the contribution and by doing so 
establish that the member did not have the requisite main purpose. 

The practical issue is to justify contributions which fall outside 
an obvious pattern.

Where the contribution is a fixed amount or percentage of 
earnings – an obvious pattern will exist.

Where the contribution is varying in amount between financial 
years – then a justification is required. Varying contributions will 
most likely apply to members who are self-employed or who are 
employees of a business they control. Varying contributions could 
be explained simply as the outcome of changing operating results.

Application of the “out of character” presumption to various 
types of contributions:

● Member – employer makes SG contributions – not out  
of character.

● Member – employer makes contributions within salary 
package – not out of character (by that reason alone –  
BT would have to establish that the package is excessive. 
This may be more readily established where the member 
and the employee are related parties).

● Member – self employed – varying contributions could be 
explained as simply the result of varying business operations.

● Member – employee – contributions are fixed dollar 
amount or percentage of salary – not out of character.

● Member – employee – receiving discretionary bonuses – i 
f entire bonus or same percentage of bonus paid as 
employer super contribution – not out of character.

● Member – employee making salary sacrifice contributions 
– if contributions represent same or about the same 
portion of package – not out of character; otherwise may 
be out of character.
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otHer member resPonses
Assuming that a contribution is vulnerable to clawback by the 
BT can the member undertake any action to place the 
superannuation contribution beyond reach of the BT?

Rolling over or Transfer

Rolling over or transferring the contribution to another 
superannuation fund will not place the contribution beyond 
reach. The BT will ask the official receiver to issue a statutory 
recovery notice to the trustee of the receiving fund. Essentially 
the BT can trace the contribution which is subject to clawback 
to any super entity which received all or some of the contribution 
(i.e. the BT can trace through one or more rollovers).

Commencing a pension benefit

This will not be effective – the BT will cause a recovery notice 
to be issued to the super fund and the super fund will have to 
commute the pension to the extent necessary in order to satisfy 
the recovery notice.

Debiting amounts to the contribution

The BT can only recover the amount of the contribution (not 
earnings on the contribution) and the amount recovered cannot 
exceed the withdrawal benefit of the member. Where the 
contribution was subject to debits in the fund (e.g. tax, other 
expenses) then the BT can only recover the net amount (so long 
as the net amount represents the member’s withdrawal benefit). 
The ability to significantly reduce the amount of the contribution 
is very limited by SIS Regulations.

Contribution splitting

Assuming the contribution is splittable it may be an effective 
strategy to undertake contribution splitting. The split would 
have to occur on or immediately after the contribution being 
made. This can only be achieved before balance date if the 
member rolls out their entire interest in the receiving fund and 
the notice of claiming a tax deduction is lodged before the 
rollout. This will only be effective if the member has no residual 
benefit in the fund to which the contribution was made. 

tHird Party contributions
Section 128C applies to third party superannuation contributions 
made for the benefit of the member. These contributions could 
be employer contributions, benefit rollovers and transfers and 
spouse contributions or other third party contributors.

Three elements have to be satisfied for the section to apply. The 
first two elements are the same as detailed above.

The third element is that the contribution was made under a 
scheme to which the member was a party. Scheme does not 
have any derogatory connotations: simply at the direction, 
request or understanding of the member.

The interesting issue is whether the scheme to which a member 
must be a party is an arrangement by which the member decides 
that contributions are to be made for the member or must the 
arrangement also include the element that the member identifies 
the particular fund to which the contributions made be made. 

If the member directs the employer that any bonus payments be 
paid as superannuation contributions, will these contributions be 
caught if the member does not select the superannuation fund to 
which the contributions are made? It seems that a scheme would 
exist if the member directs or significantly influences the decision 
of the contributor whether or not superannuation contributions 
are made. The fact that the member has not selected or influenced 
the selection of the superannuation which is to receive the 
contribution is not relevant.

Impact of Section 128C on different super 
contributions

SG contributions – would not be caught as the “divisible 
property” element would not be satisfied – if the SG contribution 
was not made, could not be reasonably satisfied that the contribution 
would have been paid to the member. This would be the case 
whether or not the member was a related party to the employer.

Voluntary employer contributions – (i.e. employer 
contributions in excess of SG) these contributions could be 
caught by s128C. If the member is able to direct or significantly 
influence whether contributions are made then they would be 
subject to s128C. If the member had no control or influence 
over the making of these contributions then the scheme element 
would be lacking and s128C would not apply.

Spouse contributions (i.e. contributions made by the spouse 
of the member for the member) – these contributions would 
not satisfy the first element (if not made the property represented 
by the contribution would not have become part of the 
divisible property of the member) and would not satisfy the 
“scheme” element. 

Other third party contributions – these contributions would 
generally not be caught by s128C as the first element would not 
be satisfied (if not made the property represented by the 
contribution would not have become part of the divisible 
property of the member.)

Benefit transfers – (i.e. fund to fund contributions were no 
unrestricted release condition has occurred) these contributions 
would generally not be caught by s128C as the first element 
would not be satisfied. If the rollover or transfer had not 
occurred, the amount represented by the rollover would not 
have formed part of the divisible property of the member.

Benefit rollovers – (i.e. fund to fund contribution where a 
cashing event has occurred in respect of the member) these 
contributions would also generally not be caught by s128C on 
the basis that if the transfer had not occurred (and even though 
the member could access the benefit) it could not be said that 
the benefit would have been accessed as a lump sum and formed 
part of the property of the member.

imPact on suPer balances
The main point to note is that superannuation interests (in 
regulated superannuation funds) are protected property. The 
previous dollar cap to the protection afforded superannuation 
interests (of the Pension RBL) was removed with effect from  
1 July 2007 as part of the Costello Super Changes.

The superannuation interest of a bankrupt member is protected 
– irrespective of the SIS Act components (preserved, restricted 
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or unrestricted), Tax Act components (tax free or taxable) or 
phase of the interest (accumulation or drawdown).

The BT can only attack a superannuation interest indirectly 
under s128B/s12C by attacking contributions which are 
allocated to the superannuation interest.

The superannuation interest of the member can be affected by 
statutory recovery orders, tracing orders and account freezing orders.

The supervised account regime does not directly affect 
superannuation interests. The member may, if subjected to a 
supervised account regime, be required to place all or a portion of 
pension payments into the supervised account. However, this is a 
personal obligation of the member under the Bankruptcy Act.

tracing Provision
A concessional contribution of $15,000 is made by the member. 
The contribution is recoverable from fund A under s128B. Fund 
A debts the contribution with $2250 (on account of contributions 
tax) and opens a benefit account for the member with the 
balance of $12,750. This amount represents the withdrawal 
benefit of the member in fund A.

The member then rolls over the then balance of $12,900 to fund 
B (the increase from $12,750 due to earnings of $150).

The BT obtains an Account Freezing Notice and a Payment 
Notice (both issued by the official receiver) which are both 
directed to the trustee of fund A.

The Account Freezing Notice is intended to prevent any dealing 
of the benefit (to maintain the status quo pending recovery). 
The Payment Notice is an instruction to the trustee of fund A to 
pay $15,000 or the withdrawal benefit of the member (whichever 
is the lesser) to the BT.

Non-compliance with the Payment Notice is an offence – 
punishable by imprisonment for a period not exceeding  
six months.

The trustee of fund A advises the BT that the entire benefit has 
been rolled over to fund B.

The BT then would obtain an Account Freezing Notice for 
service on the trustee of fund B. This Notice will prevent the 
trustee from dealing with the benefit pending the recovery of 
the contribution. The BT will then obtain a Court order (from 
the Federal Magistrates Court) directed to the trustee of fund B 
to pay $15,000 or the withdrawal benefit of the member in  
fund B (whichever is the lesser).

tracing orders
Continuing from the previous example:

● If only $8000 from fund A was rolled over to fund B,  
the trustee of fund A will have to pay $4900 to the BT 
(being the withdrawal benefit in fund A)

● The BT would then seek to recover from fund B the 
shortfall of $10,100 (i.e. $15,000 less $4900)

● If the withdrawal benefit in fund B was $6000 then the BT 
could only recover $6000 and the balance remaining $4100 
would not be recoverable)

● If the balance in fund B was $20,000 (i.e. rolled over $8000 
and an existing balance of $12,000) then the order could be 
satisfied for the entire amount outstanding ie $10,100 even 
though it affects part of the benefit which was not derived 
from the recoverable contribution.

● Merely rolling $1.00 of recoverable contribution will 
permit the BT to obtain the entire shortfall from the fund 
which received the $1.00 rollover amount. (The BT cannot 
recover more than the withdrawal benefit of the member in 
the rollover fund.)

If the member had a balance in fund C and there was no rollover 
from fund A to fund C, the BT could not trace the shortfall into 
fund C.

Freezing orders
Freezing orders are intended to preserve the status quo. Generally 
they are effective for 180 days (unless revoked). The 180 day 
period enables the BT to investigate the circumstances of the 
superannuation contribution.

excePtions to Freezing orders
A super trustee may debit super balance for normal fund costs 
and expenses, giving effect to family law payment split and as 
permitted by the official receiver.

enForcement oF Payment notices
It is a criminal offence for a trustee to refuse to comply or to fail 
to comply with a Payment Enforcement Notice. Punishment is 
imprisonment for not more than six months.

It is open to the court to impose a monetary order on the trustee 
to pay the amount which the trustee was required to pay under 
a payment notice.

Serving a payment notice on a trustee creates a charge over the 
member’s interest in the fund. Typically, the BT would have 
first served a freezing order on the trustee and then served the 
payment notice.

The trustee who is served with a payment notice may apply to 
the Federal Magistrates Court (or the Federal Court) to have the 
notice set aside.

imPact on beneFits
Superannuation interests in regulated superannuation funds are 
expressly excluded from forming part of the divisible property of 
a bankrupt. This applies whether the interest is in accumulation or 
drawdown phase. This protection applies whether the interest is 
entirely unrestricted non-preserved or subject to preservation.

The protection of superannuation interests does not preclude 
the claw back of superannuation contributions.

There is no longer any dollar cap to the amount of superannuation 
interests which are protected. Until 1 July 2007, the protection 
was capped at the pension RBL.

Lump sum payments from a protected superannuation interest 
are themselves protected.
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However, pension payments are not protected. Pension payments 
(but not the pension account balance) are open to attack as the BT 
may require a bankrupt to make contributions to creditors from 
income they derive after the date of bankruptcy.

Pension payments

In 1991 an administrative means was introduced to require 
bankrupts to make contributions for the benefit of the creditors 
where there is a shortfall.

The BT will in respect of each contribution period (usually a 
yearly period commencing of the date of bankruptcy) assess the 
income derived or likely to be derived in the period by the 
bankrupt and to require the bankrupt to pay a portion of that 
income to the BT (assuming the income exceeds a threshold).

The threshold is 3.5 times the amount specified in social 
security legislation.

The base amount is increased having regard to the number of 
dependents of the bankrupt – 18 per cent loading for one 
dependant and 36 per cent for four or more dependants.

If the assessed income of the bankrupt exceeds the relevant threshold, 
the BT can require the bankrupt to pay 50 per cent of the excess.

There are administrative means for the bankrupt to have assessment 
reviewed or a new assessment made. The bankrupt may apply for 
a higher threshold to apply where hardship can be established. 

Pension payments are expressly included in the definition of income.

Tax/SIS impact

An amount paid to the BT as a claw back of superannuation 
contributions is not a benefit payment to the member. It is 
simply a debit to the member’s super account. As a result it does 
not affect tax free/taxable portion of super interest if the super 
interest is in pension phase. However, if the super interest is in 
accumulation phase then any payment to the BT will first reduce 
the dollar amount of the taxable component and only reduce the 
dollar amount of the tax free component if the taxable component 
has been reduced to zero.

In relation to SIS preservation components any claw-back of 
superannuation contributions will first reduce the preserved 
benefit, then (if necessary) restricted non-preserved benefit and 
then finally the unrestricted non-preserved benefit.

The payment of the benefit automatically overrides any SIS/
governing rules however the payment to the BT cannot exceed 
withdrawal benefit.

Pension Features
What control does the BT have over a bankrupt who is in 
pension phase at the date of bankruptcy?

A bankrupt pensioner may wish to roll back all or a portion to 
accumulation phase thereby protecting the portion rolled back 
from the BT.

Alternatively, the bankrupt pensioner may wish to reduce the 
pension drawdown rate to the minimum statutory rate thereby 
reducing their exposure to the making of contributions because, 
as detailed above, the pension payments are defined as income.

From the BT’s point of view, the BT may be very happy for the 
bankrupt pensioner to increase the drawdown rate of the pension 
and equally happy to prevent the bankrupt pension from cashing 
out the pension to a (protected) lump sum.

In reality the BT can only influence pension features in two 
ways. Firstly, the “rights” to roll back, vary pension amounts etc 
are “property” and forms part of the bankruptcy estate of the 
member and secondly the BT gains control of the management 
of the fund.

The pension interest is protected (subject to the clawback of 
contributions) and not merely the pension account balance. On 
this basis, the rights which form part of that interest (e.g. the right 
to vary pension drawdown amount, to roll back the pension to 
accumulation phase) are also protected. These rights are not “stand 
alone” but presuppose and are derivative to the pension interest.

While the concept of property for bankruptcy purposes is 
very wide, it is unlikely that these rights would qualify as 
“property” which is divisible and so to vest in the BT upon 
the member’s bankruptcy.

The argument that the rights are not property could be bolstered 
by having the pension documentation express the rights as being 
rights which are purely personal to the member and not able to 
be exercised by any other party (except possibly the legal personal 
representative of the member, i.e. holder of an enduring general 
power of attorney).

Alternatively (and possibly less satisfactory) the various rights 
could be expressed in the pension documentation as being 
subject to the concurrence of the Trustee. Refer to the discussion 
on fund control.

corPorate trustee
The BT could only gain control of a corporate trustee if the 
bankrupt member owned one or more shares in the company 
which acts as corporate trustee.

Strictly, there is no SIS Act requirement that a member be a 
shareholder of the corporate trustee; the only requirement is 
that (in general) the member must be a director of the 
corporate trustee.

Assuming (worst case) that the trustee is a corporate trustee and 
the member is the sole director and sole shareholder of the 
corporate trustee, then the share would form part of the divisible 
property of the bankrupt member and vest in the BT.

Subject to the constitution of the corporate trustee, the BT 
could by exercising the voting power attached to the share, 
remove the member as sole director and appoint another person 
as the sole director. (These actions could only be undertaken in 
the 6 month period following the bankruptcy of the member – 
which is the grace period for the SMSF to restructure. After the 
end of the grace period, the fund would have to convert to a 
SAF or be wound up.)

Even in this situation, the corporate trustee (and indirectly its 
sole director) would be subject to the statutory duty of loyalty to 
the members ie “that its duties and powers are performed and 
exercised in the best interests of the beneficiaries”.
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If a corporate trustee were to act in a manner which is manifestly 
against the interest of the member (but for the interests of the 
creditors of the member) then the corporate trustee (and its 
director) would be exposed to statutory liability under s55 of the 
SIS Act.

Additionally, there would be general law issues of breach of trust 
and bad faith on the part of the corporate trustee.

Fund control

Option 1 
Member rolls out benefit from a SMSF  
to a public offer super fund

There is no CGT relief in this situation. Either the rollout is 
achieved by the SMSF cashing out assets (which would trigger a 
CGT disposal) and paying cash to the receiving fund or by 
transfer of assets in specie (which would also trigger a CGT 
disposal) to the receiving fund. Further the receiving fund may 
be disinclined to accept in specie transfers – particularly of real 
estate and exotic assets. Also there may be no concession or 
relief under relevant stamp duty legislation for transfers of 
dutiable property from one super fund to another super fund.

Option 2 
Fund restructures as a small APRA fund

This will require the replacement of the current trustee with an 
APRA licensed trustee. The APRA licensed trustee, as a 
professional trustee, will charge for its services as trustee and will 
usually require that the trust deed be altered to its standard 
document, require a change of service providers to its standard 
providers and often insist upon undertaking a “due diligence” 
review of the fund and its operations prior to being appointed as 
trustee.

The change of trustee will necessarily mean a loss of control by 
the member.

individuals as trustee
In the case of individual trustees, the BT of a member/trustee 
does not become a trustee in lieu of the member. The BT 
acquires the divisible property of the member upon the member’s 
bankruptcy. The BT does not acquire the offices held by the 
member such as being trustee (whether of a superannuation or 
of a family trust).

The Bankruptcy Act prevents property held in trust by a 
bankrupt from becoming divisible property of the bankrupt.

otHer relevant legislation
For the sake of completeness it should be noted that it is possible 
to attack superannuation under other legislation such as the 
Family Law Act 1975 and the Family Provision Act 1982.

The Notional Estate Provisions of the Family Provision Act 1982 
(these provisions will be soon re-enacted and included in the 
Succession Act (refer Succession Amendment (Family Provision) 
Bill 2008) allow the Court to declare all or part of a 
superannuation interest as forming part of the estate of the 
deceased member and thereby making orders as to the allocation 
of the superannuation interest. Fortunately, the Family Provision 
Act only applies in NSW and other jurisdictions (to date) have 
no equivalent legislation.

Given the asset protection and taxation advantages of holding 
assets in super funds it is likely that superannuation will in the 
future be the main vehicle in which family wealth will be held.

Consequently attacking superannuation by means of the notional 
estate provisions will, in the future, become far more significant. 
Equally, SMSF members may increasingly avail themselves of 
the formal (i.e. court approved) release of rights to challenge 
under the notional estate provisions.


